Falsification of documents does not only happen in civil courts. Shariah courts also face the same problems despite being 'religiously'-oriented courts. It can be argued that, in the case of Malaysia, civil courts have clearer guidelines regarding the authentication of documents compared to Shariah courts. This study utilised a questionnaire survey as well as interviews in collecting data to measure the perceptions and opinions of relevant respondents with various stake holdings from those who practice law, with a Shariah and civil background. It should be noted that the key informants were comprised of forensic experts Shariah and civil practitioners. Analysis of the collected data indicates that the necessity of forming a legal forensic model is supported by the majority of the participants, which, therefore, implies that a forensic model that makes the authentication of documents more structured, clear and practical must be formed in Shariah courts. The practice of civil courts in relation to the authentication of documents should be used as a model in Shariah courts so long as they comply with the principles of Islamic law.
Introduction
Managing daily routines has been greatly facilitated and simplified by the existence of electronic media. Regardless of time and place, many dealings involving documents to facilitate transactions, especially in Islamic banking transactions, have been rapidly concluded due to the electronic environment and visual space. However, in certain cases, hard copy documents are utilized as evidence, and therefore they are generally kept in physical form and will be referred to in order to prove the genuineness or the existence of something or a situation. Therefore, the authentication process of identifying the genuineness of a particular document is very important. Some people forge documents in order to gain 'profit' or 'interest'.
In Malaysia, forgery cases reported in Shariah courts have been related to transfer of land ownership, entrustment, transfer of shares in a company, forgery of signatures on a particular document, and the forgery of personal details on a personal identification document. The issue is thus on whether the current practice of law of evidence in Shariah court is sufficient enough to handle cases involving forgery, especially in relation to banking documents, and this is further explored in this study. Therefore, this study poses the question of whether the Shariah courts can be given the jurisdiction to handle such cases in the future.
As is common knowledge, evidence is important in order for judges to make a wise decision in a case. This, therefore, forces scholars within the Islamic legal understanding and theory to develop a particular framework. The Islamic Law of Evidence, therefore, outlines methods and types of evidence which can be submitted before judges in Shariah court. Ibn Qayyim (2001), a scholar of the 14 th century, explained that the Islamic Law of Evidence refers to the purpose of explaining a particular truth and that such a truth must be disclosed before the judge. Islamic scholars have outlined a method of providing proof based on verses of the AlQur'an. According to Ikrimah (2009) , among the types of proof that can be accepted in Shariah courts are vows, oaths (al-yamin), witness testimonies (shahadah), circumstantial evidence (qarinah), expert opinions (ra'yu al-khabir), writing (al-kitabah), judge's knowledge (ilm al-qadi) , oaths for establishing the responsibility for murder (qasamah), and public imprecation (li 'an) .
Among the types of proof mentioned above, the most used method of proof in court is documentary evidence. Therefore, it is necessary to form a structured, legal forensic model in Shariah courts for use during the authentication process of a particular document. The former prime minister of Malaysia, Mahathir Mohamad, in his opening speech to the Law of Evidence and Procedure Seminar at the Insitut Kefahaman Islam Malaysia (IKIM) on 14 th October 1994 acknowledged that the law of evidence and the procedure used by Shariah courts in the past was no longer applicable, and therefore the Shariah judiciary must study a new law of evidence and procedure that is more structured, as long as it is consistent with the principles of Islamic law.
There have been several researches conducted in relation to this issue. However, there has been no specific research discussing a legal, forensic model for determining the genuineness of documents, especially in Shariah courts. Arbouna (1999) states clearly that the document is one method of proof in Shariah courts and even in civil courts. However, the authentication of documents remains an important piece of evidence for testimony. Therefore, Wan Abdul Fattah, Raja Raziff & Norma. (2013) emphasized the importance of verifying the authenticity of electronic documents during transactions, explaining that common methods of verification used comprised of vows, witness testimonies, or oaths mostly from experts or otherwise forensic opinion.
Muhammad Ismail (2006) provided a detailed explanation on electronic documents and their importance which necessitates a method of proof through which electronic documents can be accepted as evidence. Nevertheless, considering the everyday practice of law and forged documents, it is important for practitioners of law to cooperate with forensic experts. According to Muhammad Ismail (2006)), legal practitioners must be exposed to the methods used by forensic experts in verifying documents in legal cases as well. In a similar manner, alSyawaribiyy (n.d) explained the fundamentals of forged documents and their consequences as well as the types of their civil and criminal cases according to the fiqh and judiciary.
Wan Abdul Fattah Wan Ismail (2011) states that a document, especially an electronic document, will not be accepted as evidence unless it has been confirmed by the verification process, and a method widely used nowadays is by verifying the authenticity with experts. Falsification of documents is also discussed by Bourhan (2010) who examined the concept of forgery, the pillar and the forms it takes, and the punishment for those convicted with the offence of falsifying documents. According to Jal Zabdi (2008), testimony in relation to handwriting must be accepted with caution and it must be supported by other evidence as well. Anwarullah (2004) also mentioned that expert opinion is one of the methods of proof accepted by the court, including in cases involving the authentication of documents. Furthermore, he also stated that the opinion of scholars regarding the weight of evidence from expert opinion can be consulted and that cases can be proved by using expert opinion.
Nevertheless, most authors discuss the importance of documents. The court must also ensure that the genuineness and the level of reliability of submitted documents are high. The available research has explained that methods must be adhered to during the authentication process, but this, however, does not explain or suggest models that must be carried out during the authentication process in Shariah courts in a clear and detailed manner. Thus, this research aims at exploring the need of using and consulting forensic law by the Malaysian Shariah legal system. In doing so, this paper explores the methods that have been used in civil courts during the authentication process with the objective of proposing this as a model for Shariah courts provided that the procedure is compliant with Islamic law. In responding to the aims of the study, primary data was collected through questionnaires and interviews with relevant respondents with various stakeholdings from those who practice law with a Shariah and civil background. This had the objective of measuring the perceptions and opinions of forensic experts and Shariah and civil practitioners on the subject matter.
This research, hence, is expected to have a positive impact on the judicial system in Malaysia by providing suggestions on updating judicial procedure to investigate and solve cases involving fraud and the falsification of documents. In addition, this research will possibly lead to the amendment of related provisions relating to the acceptance of documents as a method of proof in Shariah courts in Malaysia. Khulafa' al-Rasyidin, the companions (sahaba), the scholars from the schools of jurisprudence (mazhab), and other such scholars have always unanimously asserted the validity of a vow as a method of proof in all cases (Ibn Qudamah, 1996) . However, the submission of a vow as a method of proof is only applicable to those who make the admission. The implication of the vow will not affect the other party because the effect of such an admission will only be borne by that person alone (al-Mausu'ah al-Fiqhiyyah, 1988 "And do not conceal testimony, for whoever conceals it -his heart is indeed sinful, and Allah is Knowing of what you do" (Qur'an, 2: 283).
The Method to Determine the Genuineness of Banking Documents According to Islamic Law
A prophetic tradition (the hadith) has it that a Companion of the Prophet of Islam, al-Asyh bin Qais, once stated that, "There was a dispute between me and a man in relation to a well. We reported to Allah's Apostle, who said to either of us to bring forward two witnesses or their testimonies," (Al-Kasaniyy, 1997).
Islamic scholars, therefore, agree regarding the weight of testimony in denying or convicting a particular accusation (Ibn Qudamah, 1996) . According to the Shariah Court Evidence (Federal Territories) Act 1997, the number of witnesses to verify documents, including signatures, is two witnesses without specifying either man or woman as Section 56 (1) states that, "Where the executant of a document denies the writing or the liability created therein, the writing and the execution of such document shall be proved at least by two witnesses to the document".
Oaths have also been used in court to verify documents. Oaths are defined as "a statement to verify his right over something or denying something before the judges by using the name of Allah (swt) and His Attributes." Oaths also mean to strengthen a doubtful statement by mentioning one of the names or attributes of Allah (Al-Khin and al-Bugho, 1996. 3: 574) , which is either related to the past or future, or the truth or lies, ). The reason for using the strengthening works mentioned above is to disregard a vain oath, namely an oath pronounced without the intention of implementing it or the intention of allowing it. This statement is based on the Qur'anic verse that "Allah will not impose blame upon you for what is meaningless in your oaths, but He will impose blame upon you for (breaking) what you intended of oaths," (al-Maidah, 5:89). The Prophet once said: "if every complaint is accepted, then every person will complain that the property is their race and blood, and because of that (so that it will not happen) the person who claimed come with evidence and oath for those who deny it," (AlTirmizi, 1992).The Shariah Court Evidence (Federal Territories) Act 1997, Section 56(6) states that "where a document cannot be proved in any of the aforesaid manner, the person who denies the writing and execution of the document shall, on the request of the person who alleged that the aforesaid person is the executant of the document, take the oath, and if he refuses to do so, the person who alleges may take the oath and thereafter establish his claim."
Other than vows, testimonies and oaths, expert opinion is also a method of proof for verifying signatures. However, nowadays, expert opinion is also the most popular method for verifying the status of a particular document. Expert opinion, or Ra'yu al-Khabir, is "a method of proof done by scholars or experts, requested by judges to give their opinion on certain issues involving disputes between several parties, which their opinion will help the judges make a wise decision. Judges will request some help from a forensic expert for cases which is outside their expertise. With their help, it is easier for the court to make an assessment of each claim accurately and fairly," (Syiniur, 2006) .There are several authorities from the Qur'an and Sunnah concerning expert opinion. While the Qur'anic verse states that: "So ask the people of the message if you do not know," (al-Nahl, 16: 43), the Prophet's acknowledgement of the verification of family lineage (nasab) through qiyafah by madjaz al-madlai proved that the Prophet accepted expert opinion, as the hadith narrated by Aisyah evidences: "One day the Prophet (pbuh) met Aisyah with happiness that was clearly reflected in his face: "madjaz almadlaji observed Zaid and Usamah after their heads were covered and feet were shown. After observing and examining their feet he said: These feet belong to the same family," (Muslim, 1997 (Hidayat, 1998) .
As mentioned, considering the development of Islamic finance and business, Shariah courts should be prioritised as a platform to handle cases involving Islamic banking, including cases in relation to forgery of documents and their verification by using forensic experts. Even if Shariah courts are not given such jurisdiction, at least Shariah courts should be given the right to be involved in handling cases in relation to Islamic banking in civil courts. Therefore, the formation of a model to verify documents is a good effort to convince others of the capability of, and amount of preparation conducted by, Shariah courts to handle Islamic banking cases. 
Methodology
The empirical part of this study is conducted by using a mixed method approach, namely a combination of quantitative and qualitative approaches. For the quantitative approach, respondents were comprised of practitioners of law including Shariah judges, Shariah officers, Shariah lawyers, and academicians, the latter of whom included lecturers and Shariah and law students, sampled through a random sampling process. The research was conducted in three areas, Negeri Sembilan, Kuala Lumpur and Putrajaya, through a random selection in order to represent a fair division between the Shariah lower court and Shariah high court as the areas mentioned have either a lower Shariah court or high Shariah court depending on their administrative status.
For the qualitative approach, this study utilised data collected through interviews from participants such as forensic experts and Shariah and civil practitioners. In order to improve the efficiency of data selection, a purposive sampling was used in identifying the participants. The assembled data was subjected to an interpretative analysis while a content analysis was used to analyse the judicial documents, and these included Shariah court and civil court decisions in cases involving the fraud and forgery of documents.
Quantitative data was analysed using the SPSS computer software while qualitative data was analysed using the QSR NVivo computer software.
Results and Discussion
Based on the explanations provided above and also as mentioned in the data collection process, this section aims to present the data analysis through meaning making to respond to the aims of the study.
Demographic sample feature
A total of 181 survey questionnaires were distributed to respondents consisting of Shariah judges, Shariah officers, Shariah lawyers, lecturers, and Shariah and law students in Negeri Sembilan, Kuala Lumpur and Putrajaya. As can be seen in Table 1 , the respondents in Shariah Courts were mostly from younger generations compare to those in civil courts because the legal field in Shariah courts is still new. It can be said that the Shariah legal practice in Malaysia, including the courts, are dominated by young practitioners due to the relatively younger Shariah practice and court system in the country.
As regards to the gender distribution, as the finding in Table 1 depict, the respondents were mostly women as these were practitioners from those working in Shariah courts and final year students from public universities in Malaysia. These students were selected from those with a Shariah background or law students with a Shariah and law background in their studies. Moreover, it is undeniable that the officers in Shariah courts were mostly women.
GJAT | DECEMBER 2017 | VOL 7 ISSUE 2 | 121 ISSN : 2232-0474 | E-ISSN : 2232-0482 www.gjat.my
This journal is a member of and subscribes to the principles of the Committee on Publication Ethics (COPE)
The Perceptions towards the Necessity of Forming a Legal Forensic Model in Shariah Courts
A descriptive analysis involving mean and standard deviation was used to determine the perceptions towards the necessity of forming a legal forensic model in Shariah courts. Based on the results of this observation, there is a significant difference between the perception of respondents in relation to the necessity of forming a legal forensic model involving fraud and forgery of documents in Shariah courts, which implies that there is room for the development of knowledge and perceptions in relation to fraud and forgery of documents. In particular, in responding to the current development of technology, the question of whether electronic documents are admissible as evidence in Shariah court must be answered. Having such knowledge is very important to ensure the effectiveness of law enforcement among Shariah law practitioners. The legal model related to the verification of forged documents that will be implemented in Shariah courts could reduce the rampant forgery of documents syndicated in Shariah courts while also ensuring the credibility of Islamic judicial institutions in Malaysia.
Law Practitioners and Academicians' Opinions Regarding the Necessity of Forming a Legal Forensic Model in Shariah Court
In addition to the findings presented in the preceding section that were developed from the questionnaires, a number of interviews were also conducted with individuals with experience in the field such as judges, civil and Syarie lawyers, academicians, and forensic experts, each of whom had their own opinion regarding the necessity of forming a legal forensic model in Shariah court, especially involving the verification of documents. According to a Syarie lawyer, coded as Officer A, the Shariah courts have no specific law in relation to forensic documents except in several sections mentioning expert opinion. Both the Shariah and civil courts recognize expert opinion. Moreover, expert opinion plays an important role in assisting judges to make a decision, especially in civil court. However, this implementation is rare in Shariah courts based on previous cases. According to Officer B, a lecturer with 20 years of experience, Shariah courts practice less forensic law as compared to civil courts, which are supported by a forensic expert. Officer C has experienced the handling of cases involving the forgery of documents for almost 25 years. According to one chief judge, Officer D, the process of applying for the verification of documents, especially in the Shariah courts, is similar to the Civil courts.
In addition, the responsible officer will be summoned to provide testimony before the judge. The judge will later decide on whether to accept the evidence or not.
According to Officer A, the legal forensic model applied in civil court can be used as a guide in Shariah courts since expert opinion is admissible as one of the methods of proof in Shariah court. This opinion was supported by Officer B, Officer C and Officer D. Officer D also mentioned that the Shariah courts follow the guidelines for forensics in civil courts since the Shariah court does not have its own guidelines.
Regarding the question on the fact that existing methods in Shariah courts for determining the genuineness of documents were practiced less effectively, Officer A was unsure of the method used since he had yet to be involved in cases which required verification from experts. Officer B was of the opinion that the procedure to decide forensic evidence was not sufficient enough to handle the forgery of documents. This opinion was supported by Officer C who was a forensic expert. Officer D also added that, in practice, the verification of documents could be done through a witness, expert witness, or an oath as the testimony of a living witness is stronger than a document. is found that witness testimony cannot be used or is contradictory with documentary evidence, then the court will summon a new witness.
According to Officer A, the existing system in Shariah courts is becoming stricter. Meanwhile, Officer B and Officer C agree that a new model to determine the genuineness of documents should be formed in Shariah courts. Officer D also said that he would agree with any effort for improvement, although at this time a new legal forensic model was not a matter of high priority.
Based on the interviews conducted, the conclusion that can be drawn is that the Shariah courts are faced with the forgery of documents such as marriage certificates, consent for polygamy, signatures, and others. But in practice, Shariah courts lack enforcement in accepting expert opinion as a method of proof, although expert opinion is also one of the methods of proof accepted under Islamic law. A legal forensic model must be formed as a guideline to assist the court in the verification process and to avoid harm coming to the wrong parties.
Suggestion and Conclusion
The issue regarding the forgery of documents is not new. This can be seen through cases involving the forgery of documents in Shariah court, such as that of the forgery of marriage certificates, the forgery of a signature in polygamy cases, and the forgery of paychecks in hadhanah and polygamy cases, which have all been reported, and this could affect the decision of a particular case. When the authenticity of a document is disputed, the party making such claims must present strong evidence before the judge. The judge has the power to accept or reject the evidence based on legal provisions. To prove the authenticity of documents, the court must go through certain processes in line with Shariah requirements. For instance, in Malaysia, the Chemistry department should be the responsible agency for verifying the disputed documents. This is in line with Section 33 of the Shariah Court Evidence Act 1997 where expert opinion (ra'yu al-khabir) is one of the methods used to verify evidence based on the demand of judges to settle disputes between parties.
Other than physical documents, the court also handles cases in relation to documents in digital form. This is because evidence such as certificates or any document that does not require a signature, image, or video to be uploaded requires forensic expertise to determine their genuineness. This is important especially in cases involving khalwat and zina. This is the reason why the Shariah courts adopt the provisions under Section 90A of the Law of Evidence 1950, where in any criminal or civil proceeding a document produced by a computer, or a statement containing such a document, shall be admissible as evidence of any fact stated therein if the document was produced by the computer in the course of its ordinary use. Even though Shariah courts have no jurisdiction over Islamic banking cases in Civil courts, it is still necessary to prepare the Shariah court. In any case, civil courts could refer to Shariah courts any cases related to Islamic banking that should be heard in a Shariah court.
As the outcome of the survey conducted showed, the respondents' perceptions towards the necessity of forming a legal forensic model in Shariah courts is at a high level (mean = 3.04 and sd = 0.45). In addition, the formation of a special model to determine the genuineness of documents in Shariah courts could minimize faults in deciding a case (mean = 3.35 and sd = 0.57) and the implementation of a special legal forensic model in Shariah courts to bring them in line with civil courts is important (mean = 3.30 and sd = 0.63).
The following models depicted in figures 1 and 2 are based on the manual working to verify disputed documents for cases in Shariah courts and is the one utilized by civil courts where the judges and legal practitioners are recommended to use it in order to verify the genuineness of the document and to ensure smooth proceedings in court. As the process shows, this will be an efficient method that can be adopted by the Shariah courts in ensuring the effectiveness of detecting the genuineness of any disputed documents. We also suggest that the court make it compulsory for the parties in dispute to bring the document to the Chemistry Department for review and receive verification of the authenticity of the document before using it as evidence in court. This will apply not only to physical documents but also digital documents.
As can be seen in Figure 1 , the authentication process should commence at the Shariah courts whether it involves either civil or criminal cases. If the documents submitted to the Shariah court have raised doubts in terms of their authenticity, the court will ask for it to be confirmed. Because the Shariah court does not have any expertise in the verification of documents, it will ask the Department of Chemistry Malaysia to verify the status of the document. The results obtained by the Department of Chemistry Malaysia will be returned to the Shariah court. Consequently, based on the reports received from the Department of Chemistry Malaysia, the Shariah Court will decide on whether the documents submitted may be used as evidence or not. Figure 2 shows the procedure or manual method used by the Department of Chemistry Malaysia in a document when there is a dispute. Any application made to the Department of Chemistry Malaysia is accompanied by an official letter and a list of items that should be clearly marked. Examples of disputes that require identification among others include handwriting, signatures, typewriter writing, forgery and alteration of documents, forgery of official documents, analysis of ink and paper, identification of the printing process, and the interpretation of the pressure of the hand or the signature. In addition, the list of items must also state clearly the kind of inspection required.
According to Figure 2 , every item sent for identification needs to be accompanied by the original document. For example, in the case of handwriting and signature verification, 10 samples of signatures and 20 samples of handwriting are required by the Department of Chemistry Malaysia. In the case of paper using a typewriter, 5 specimen texts are requested by the Department of Chemistry Malaysia; in the case of falsification of official documents, specimens of the same type are required for the purposes of comparison; and in cases using ink and paper, a sample of ink and paper are needed for analysis. In the case of forgery and the alteration of documents, the process of printing used and the interpretation of the handwriting or signature pressure are identified, and original documents or documents related to the parties to the dispute shall be submitted together to the Department of Chemistry Malaysia.
It should be noted that each application takes about ninety days to be assessed by the Chemistry office, and the process is completed with a report issued by the Department of Chemistry Malaysia. This paper, hence, suggests that this procedure should be internalised by the Shariah courts as long as there is no particular clash with a Shariah rule in overcoming the observed shortcomings in the detection of disputed documents and their effective treatment.
Having said that, it should be noted that the depictions provided in the figures relate only to 'procedures' regardless of the 'content' being 'secular' or 'Shariah'-oriented. In conclusion, as mentioned, legal practitioners, especially judges, must be aware of the consequences of taking this issue lightly as the forgery of documents could affect the decision of cases and, as a result, will affect the parties involved and even negatively affect society. We also suggest that the authorities be more proactive in dealing with cases involving the forgery of documents in banking cases and other cases such as marriage certificates, divorce certificates, family lineage, and others. The implementation and enforcement of law should be more strict in terms of punishment and tougher penalties to commensurate with the offence of forging documents should be considered so that it will prevent crimes involving the forgery of documents (forgery syndicate) that is rampant in today's society This journal is a member of and subscribes to the principles of the Committee on Publication Ethics (COPE)
